
 

  

 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

The Criminal 

Procedure & 

Investigations 
Act 1996  

(as amended). 

 



 

  

 
 
 

Copyright: 
 

No Part of this publication may be reproduced in any material form 
(including photocopying or storing in any medium by electronic or other 

means whether or not transiently or incidentally to some other use of 
this publication) without the written permission of the copyright holder 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

 
 
 
 



 

  

 
 

 
 
 

The Criminal Procedure & Investigations Act 1996  
(as amended). 

 
The Criminal Procedure & Investigations Act 1996 (CPIA) came into effect on 
1st April 1997and introduced a statutory framework for the disclosure of 
material to defendants which the prosecution did not intend to use as 
evidence in its case. This is known as unused material. 
 
Previously there had been no statute governing the disclosure of unused 
material, only common law rulings.  During the lead up to the introduction of 
the CPIA it could well be argued that those common law rules had become 
unwieldy and almost unworkable.  It was recommended that a new Act of 
Parliament, supported by a Code of Practice be introduced to standardise the 
procedure and address the need for a balance of the exchange of information 
between the defence and prosecuting agencies. 
 
CPIA and the Code of Practice introduced a number of fundamental changes 
to the disclosure regime. 
 
Three words became key to those people involved in investigations. These 
were: 
 

‘Record, Retain & Reveal’ 

 
Record: 

When and how should information be recorded? 
 
“Information should be recorded at the time it is obtained or as soon as 
practicable after that. Material should be recorded in a durable and retrievable 
format.” 
 

Retain: 
What material should be retained? 

 
“All material including information and objects which are obtained in the 
course of a criminal investigation and which may be relevant to the 
investigation.” 
 

What is the test for relevance? 
 
“Material may be relevant to an investigation if it appears… to have some 
bearing on any offence under investigation or any person being investigated, 
or to the surrounding circumstances unless it appears incapable of having any 
impact upon the case.” 
 

Disclosure & PII 



 

  

Reveal: 
 
Revelation is the act of notifying the prosecuting solicitor (or counsel of 
material). Responsibility for the revelation of material rests with the disclosure 
officer, who may also be the investigating officer.  
 
Disclosure is the act of providing material to the defence that they has not 
previously been disclosed which might reasonably undermine the case 
against the accused or assist the case for the accused. 
  

Who do this apply to? 
 

Whilst the act specifically refers to criminal investigations being carried out by 
police officers, it also states that ‘Persons other than police officers who are 
charged with the duty of conducting an investigation … are to have regard to 
the relevant provisions of the code and should take these into account 
applying their own operating procedures.’ 
 
In conducting an investigation the investigator should pursue all reasonable 
lines of enquiry whether these point towards or away from the accused. What 
is reasonable ion each case will depend on the circumstances. 
 
There is an onus upon the investigator to ensure that all potential evidence is 
retained.  If he/she believes that other persons are in possession of material 
which may be relevant to the investigation that other person must be 
contacted and invited to retain the material in case a request is received for 
disclosure. 
 

Disclosure of Sensitive Material & PII 

All Investigators, Officers in Charge of a case, e.g., SIOs and Disclosure 
Officers, must be fully conversant with the duties laid down in the CPIA Code 
of Practice (Section 23 of the Act).  They are reminded there are three 
Disclosure Regimes in operation (date the investigation commenced) and it is 
imperative the correct disclosure test is applied. 

This guide highlights the important parts of the legislation / National 
Guidelines and also sets out a procedure for the handling and revelation of 
sensitive material by the police. It is imperative that officers refer to their 
organisational policy when applying the disclosure regime. 

Full guidance to all disclosure matters is contained within the following: the 
JOPI (2002), the Disclosure Manual (2005), the Manual of Guidance (2005), 
CPIA Codes of Practice (1997 & 2005) and Attorney General’s Guidelines.   

Recording of Sensitive Material 

The MG6D schedule must be used to record all material that the Disclosure 
Officer believes should be withheld from the defence because it is not in the 



 

  

public interest to disclose it.  This material must be revealed to the prosecutor 
but the form will not be disclosed to the defence. 

Sensitive Material is now defined as any material which the Disclosure 
Officer believes, if disclosed, would give rise to a real risk of serious prejudice 
to an important public interest [Regina v H and C (2004)]. 

Only if the material fits this definition will it be deemed sensitive. 

Depending on the circumstances, the following are some examples of such 
material (Code of Practice Para 6. 12): 

♦ Material relating to national security. 

♦ Material relating to a CHIS or undercover police officer. 

♦ Location of premises used for surveillance. 

♦ Application for search warrant. 

♦ Material relating to methods or techniques used in criminal 
investigation. 

Material relating to the private life of a witness will always be sensitive 
(ECHR). 

In addition to describing the material on the schedule, the reason for 
sensitivity, i.e. public interest must be recorded.  The public interest may be 
prejudiced either directly or indirectly through incremental or cumulative harm.  
(Code of Practice: Para 8.14). 

Examples of direct harm: 

♦ Death or injury to an intelligence source. 

♦ Exposure of a secret intelligence technique. 

Examples of cumulative or incremental harm: 

♦ Exposure of an intelligence source that discourages others from giving 
information. 

♦ Exposure of an investigative technique that makes criminals more 
aware and better able to avoid detection. 

Sometimes documents contain a mixture of sensitive and non-sensitive 
material.  A common example is the appearance of a prosecution witness’s 
address or telephone number in a document that is otherwise non-sensitive.  
The sensitive part can be blocked out on a copy of the document, which is 
then recorded on the non-sensitive schedule (Form MG6C).  The 
responsibility of edit lies with the police and the original document must be 
retained by the Disclosure Officer.  (There is no requirement to record the 
original on the MG6D). 



 

  

If it is not obvious what has been edited, the MG6 should be used to provide 
the prosecutor with the necessary information. 

Negative MG6D 

Where there is no sensitive material, the Disclosure Officer must endorse and 
sign an MG6D to this effect and submit with the MG6C and MG6E (Disclosure 
Officer’s report). 

Submission of Sensitive Schedules and Material 

Forms MG6D (other than negative) and MG6E will be placed in a sealed A4 
envelope with the following information on the front of the envelope: 

♦ Confidential. 

♦ To the Prosecutor. 

♦ MG6D. 

♦ Unique Reference Number. 

♦ Defendant(s) full name. 

♦ Name, number and station of Disclosure Officer. 

Nothing else will be written on the envelope, which will only be opened by the 
prosecutor or CPS Caseworker. 

Under no circumstances will material be submitted with the MG6D.  If the 
prosecutor needs to inspect material then arrangements will made by the 
Disclosure Officer for the prosecutor to view it. 

It is incumbent upon both the police and CPS to keep the MG6D and sensitive 
material in secure storage. 

Forms MG6D and MG6E should be submitted with the Full File, but if 
submitted later, the envelope will be attached to an MG20. 

Intelligence Material 

If the sensitive material definition is correctly applied, it will no longer be the 
case that intelligence documents are automatically recorded on an MG6D.  In 
many cases an intelligence report, for example, will already have been 
sanitised to the extent the Source cannot be identified and the public interest 
is therefore not comprised.  The issue of sensitivity must always be addressed 
according to the content of the documents.  The ‘grading’ in an intelligence 
report is irrelevant and will not form part of the descriptive detail on the 
schedule. 

Each document must be considered separately to determine whether the 
content is sensitive or not.   



 

  

Care must be taken where a number of collective intelligence reports exist.  In 
isolation they may not compromise a public interest but together they could 
provide a clue as to their origin. 

Highly Sensitive Schedules (Chapter 9 Disclosure Manual) 

A highly sensitive schedule will always be completed when material, if 
compromised, would lead directly to the loss of life or directly threaten 
national security.  This situation is only likely to arise with investigations into 
organised crime or terrorist offences. 

The Disclosure Manual also allows for CHIS material to be recorded on a 
highly sensitive schedule. This ensures the prosecutor is alerted to the fact a 
CHIS is involved with the case and all concerned take the necessary care with 
the schedule and material.  All the sensitive material relating to the CHIS will 
be recorded on this schedule. 

A highly sensitive schedule is created by using the MG6D and adding the 
words ‘Highly Sensitive Schedule’ at the top of the form.  The protective 
marking will be altered to ‘Secret’. 

Highly sensitive material will remain under the control of the police at all times 
and suitable arrangements made if the prosecutor needs to view it. 

 

Deputy Disclosure Officers 

In certain circumstances an investigation may require more than one 
Disclosure Officer.  Some examples are as follows: 

♦ Complex cases where there is a vast amount of material. 

♦ Enquires involving two or more police forces or agencies. 

♦ Financial investigations. 

♦ Intelligence led investigations. 

There can be more than one Deputy, but only one Lead Disclosure Officer.  
The Lead Disclosure Officer will normally be the officer in the case, a 
caseworker or officer designated by the officer in charge of a case and, if not 
completing all the schedules, they must always be made aware of the 
existence of other unused material, although not necessarily the detail. 

Defence statements will always be forwarded to the Lead Disclosure Officer, 
who will ensure a copy is sent to the Deputy. 

Deputies must know the full circumstances of an investigation before dealing 
with the unused material and will need to liaise with the officer in charge of the 
case. 

 



 

  

Intelligence Led Investigations 

A Deputy Disclosure Officer should be appointed in all cases where sensitive 
material is generated through police intelligence.  The investigator or officer in 
charge of the case should be aware that sensitive material exists and should 
ensure a Disclosure Officer is appointed.  Sources of intelligence are rightly 
kept separate from operational teams (firewall or sterile corridor), but it follows 
that the unused material can only be properly examined by those who have 
access to it, for example Source Contact form.  It must also be remembered 
that historical information, especially where a CHIS is involved, may 
become relevant unused material. 

Departments and Units likely to require Deputies are: Intelligence Units, Force 
Intelligence Bureaux, Dedicated Source Units and Witness Protection Units. 

Some of the material, for example intelligence forms, may be suitable for 
recording on the MG6C.  The Deputy will also complete the MG6C and submit 
with the MG6D.  A Disclosure Officer’s report (MG6E) must in all cases be 
submitted. 

When completed, the schedules must be submitted to the prosecutor, 
ensuring: 

♦ The material is correctly recorded (sensitive/non-sensitive) and the 
reasons for sensitivity shown. 

♦ Descriptions of the items are adequate. 

♦ Where the Disclosure Officer has indicated on the MG6E that 
material satisfies the disclosure test, the reasons are recorded and 
the test has been correctly applied. 

♦ The Lead Disclosure Officer has been informed of the existence of 
the sensitive material. 

Copies should be securely retained and under the control of the 
Disclosure/Deputy Disclosure officer. 

Sensitive Material that Satisfies the Disclosure Test 

As soon as it becomes apparent there is sensitive material which satisfies the 
disclosure test, the senior detective officer who authorised submission of the 
schedules should consult the prosecutor. 

If the prosecutor decides the test is satisfied, the following options are 
available: 

♦ Disclose the material in a way that does not compromise the public 
interest in issue.  This may be accomplished through the editing of 
material, producing a summary or by formal admission. 

♦ Abandon the case. 

♦ Seek a Court Order (PII Application). 



 

  

It will be for the prosecutor to make the final decision as to firstly, which option 
will be applied and secondly, if material is to be disclosed to the defence, the 
manner in which it will be done. 

Public Immunity Interest Applications 

The House of Lords in Regina v H and C now gives clear guidance as to how 
a PII application should be approached. 

There is no basis in law for such an application unless: 

♦ The public interest in withholding the material outweighs the public 
interest in disclosing it to the defence, OR 

♦ After consultation at senior level, the police do not accept the 
prosecutor’s decision to disclose to the defence, OR 

♦ The prosecutor is unable to determine whether the material satisfies 
the test and seeks the guidance of the Court. 

The golden rule is that if the disclosure test is satisfied, full disclosure should 
be given to the defence.  However, if an application is made to the Court to 
withhold full disclosure a series of questions will be addressed.  This is known 
as ‘The Seven Stage Test in Regina v H and C’. 

1. What is the material? 
2. Does the material weaken the prosecution case or strengthen that of 

the defence? 
3. Is there a real risk of serious prejudice to an important public interest? 
4. Are the defendant’s interests protected without disclosure or limited 

disclosure? 
5. Do the measures in (4) represent the minimum derogation necessary 

to protect the public interest? 
6. Does limited disclosure render the trial process unfair? 
7. Does the position remain the same throughout the trial? 

Application to the Court for a hearing will be made in writing by the 
prosecutor.  The application will be signed by a District Crown Prosecutor or 
Special Casework Lawyer.  An officer will be required to attend Court and may 
give evidence in support of the application.  The prosecutor will also decide 
which type of application will be made i.e., One, Two or Three.  A Type Two 
Hearing will be the most common. 

The forms to be used can be found at Annex ‘D’ in the Disclosure Manual. 

Prosecution Appeals 

Section 58 of the Criminal Justice Act 2003 enables the prosecution to appeal 
against rulings that are fatal to the prosecution case.  However, the right of 
appeal should be exercised sparingly and can only be authorised by the Chief 
Crown Prosecutor or his/her nominee. 


